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Safe Harbor 401(k) Plan 
Annual Notice Deadline September 30 

Successful business owners, like you, want to 
save for retirement but may be reluctant to commit 
to funding a retirement plan for employees.  A Safe 
Harbor Profit Sharing 401(k) plan may actually be 
an ideal solution to this dilemma.  This plan may 
afford you the opportunity to save the maximum 
the Internal Revenue Service (IRS) allows for 
retirement with little or no cost for including your 
employees. 
 
Understand that all 401(k) plans are Profit Sharing 
plans with a cash or deferred arrangement (CODA).  
This allows employees to defer a portion of their 
salary into the plan (or contribute if there is a Roth 
feature).  What makes a Safe Harbor 401(k) Plan 
different is that unlike a Traditional 401(k) Plan, 
where there are nondiscrimination tests (the 
“Average Deferral Percentage” test [“ADP”] and 
“Average Contribution Percentage” test [“ACP”]), to 
ensure that rank-and-file employees are adequately 
covered in the plan, and which may limit the amount 
of contributions available to the business owner, 
Safe Harbor 401(k) Plans are deemed to pass these 
tests.  This makes it possible for business owners, 
like you, to make the maximum tax-deductible 
contribution on your own behalf regardless of what 
your employees contribute to the plan. 
 
In a traditional plan, if employee deferrals are not 
sufficient to satisfy the required ADP/ACP tests, this 
may force the return of excess deferrals, which will 
result in taxable income to the business owner 
and/or highly compensated employees (HCEs).  
Safe harbor contributions, on the other hand, allow 
business owners and HCE's to defer the maximum 
permissible amount ($18,000 for 2016) regardless of 
what the rank-and-file employees contribute, thus 
eliminating ADP/ACP testing.  
 
Safe harbor contributions may be made in one of two 
ways: 1) All eligible employees will receive a 3% 

non-elective contribution whether or not they defer 
any part of their salary to the 401(k) plan, or 2) the 
employer may match 100% of the employees’ 
deferrals up to 3% and then 50% of the next 2% of 
the employees’ deferrals.  In effect, this may cost the 
employer up to 4% of compensation, but only for 
those participants who elect to defer.  If no rank-and-
file employees defer a portion of their salary into the 
plan, then no safe harbor contribution is required.  In 
order to meet the Safe Harbor requirements, all 
employer Safe Harbor contributions are 100% 
vested at all times.  However, if the business owner 
wants to make other profit sharing plan contributions 
in addition to the safe harbor contributions, these 
additional contributions may be subject to a vesting 
schedule. 
 
A new Safe Harbor 401(k) Plan may be established 
at any time during the calendar year, with the 
following exception: the deadline for implementing a 
Safe Harbor 401(k) Plan is September 30 of any 
given year.  The first plan year must be at least three 
months long pursuant to IRC provisions. 
 
A business, which already has a 401(k) plan in 
place, may amend its current plan to become a Safe 
Harbor Plan in the future.  In such a case, each 
eligible employee must be given written notice of 
rights and obligations under the Safe Harbor 401(k) 
Plan within a reasonable period before the beginning 
of the plan year (or, in the year an employee 
becomes eligible, within a reasonable period before 
the employee becomes eligible).  Giving such notice 
at least 30 days (and no more than 90 days) before 
the beginning of the plan year has been held to be 
reasonable. 
 
The notice must contain the following information: 

• A description of the safe harbor matching or 
nonelective contribution formula. 
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• A description of any other employer 
contributions under the plan (including the 
potential for discretionary matching 
contributions) and the conditions under 
which these contributions will be made. 

• The identity of the plan to which the safe 
harbor contributions will be made if it is a 
plan other than the 401(k) plan. 

• The type and amount of compensation that 
may be deferred. 

• A description of how a deferral election is 
made, including any administrative 
requirements that may apply. 

• The periods during the plan year that 
deferral elections may be made. 

• A description of the plan’s withdrawal and 
vesting provisions. 

• How to obtain additional information about 
the plan (by indicating the telephone 
numbers, addresses, and electronic 
addresses of individuals or offices where 
this information can be obtained). 

A 401(k) plan using a safe harbor match 
formula can be amended during the plan year 
to reduce or eliminate matching contributions.  
However, employees must be notified 
beforehand of the amendment and be given an 
opportunity to change their deferral elections.  
The amendment cannot be effective earlier than 
the date the plan is amended and 30 days after 
the notice is given.  The employer must make 
the safe harbor match contributions through the 
effective date of the amendment.  ADP and 
ACP testing, using the current year method, will 
apply to elective and matching contributions 
(including the safe harbor matching 
contributions) made during the plan year.   

 

 

Suspending Safe Harbor contributions, whether 
match or nonelective, may result in the 
employer having to make “top heavy” minimum 
contributions on behalf of non-key employees if 
the 401(k) plan is top heavy for the plan year in 
which the suspension occurs.  Plans are 
considered “top heavy” when more than 60% of 
plan assets are credited for the benefit of key 
employees. 

Employers that might benefit from a Safe Harbor 
design include the following: 

• Employers with highly paid employees 
unable to contribute the full 401(k) deferral 
amount ($18,000 in 2016) because of low 
participation rates of the lower-paid 
employees. 

• Employers already making (or planning to 
make) employer contributions at or near the 
Safe Harbor levels. 

• Employers required to make top-heavy 
minimum contributions. 

• Employers with plans using a cross-tested 
profit sharing formula (i.e., new 
comparability). 

• Employers with relatively lower paid 
employees. 

Another important benefit to establishing a Safe 
Harbor Profit Sharing 401(k) Plan is the business 
owner may purchase life insurance on a tax-
deductible basis by purchasing it through the Profit 
Sharing 401(k) Plan trust as long as the premiums 
are within certain guidelines, known as the 
“incidental benefit limits,” and this benefit is made 
available to all eligible employees on a non-
discriminatory basis. 

For more information regarding Guardian’s 
retirement plans, please consult with your Guardian 
Financial Representative if you have any questions 
concerning this document. 
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Please consult with your Guardian Financial Representative if you have any questions concerning this document. 

Guardian, its subsidiaries, agents, and employees do not provide tax, legal, or accounting advice. Consult your tax, legal, or accounting 
professional regarding your individual situation. 

2015-15317                                                  Expiration: 12/31/2017 

Guardian Financial Representatives may call the Business Resource Center for Advanced Markets, at 1.800.871.7780, Option 3, for 
additional information. 
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