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PLANNING OPPORTUNITIES TO CONSIDER FOR 2012 
 
While we continue to wait for Washington to make decisions on laws that could affect how we plan our estates and retirement, there 

are strategies that can be considered and acted upon.  While there is still time in 2012 consider the following: 

Estate Tax Portability: 

 Existing estate tax law allows executors to transfer to the surviving spouse any estate tax exemption not used on the first spouse’s death 
(“portability”). While this portability provision is scheduled to expire at the end of 2012, we are hopeful it will be extended into future 
years. 

 In event of death, this portability is not automatic.  It must be elected by the executor on the deceased spouse’s estate tax return. 
To ensure the proper election of portability, include appropriate provisions in all necessary planning documents.  

 If a surviving spouse remarries, the potential transfer of unused credit exemption of the prior deceased spouse will be lost.  It could 
potentially be replaced by the unused exemption, if any, of the current spouse.   

 Note: It may still be advisable to equalize assets between spouses to allow GST exemptions to be maximized.  The GST exemption 
does not qualify for portability between spouses. 

2012 Gifts: 

 Given that the federal credit exemption for federal estate, gift and generation skipping transfers (GST) for 2012 is $5,120,000 with a top 
tax rate of 35%, and this exemption is currently scheduled to drop to $1,000,000 in 2013 with a top tax rate of 55% ($1,360,000 for GST 
transfers), now may be an appropriate time to make large gifts.   

 Large gifts can be made to an irrevocable trust for the benefit of one or more family members.  This trust could also be designed to 
further protect assets for future generations.  If desired, the donor’s spouse could even be a lifetime beneficiary of the trust allowing 
the trust to provide some “access” to the trust assets during your lifetimes (Spousal Access Trusts).  Similar trusts could be created 
by both spouses (beware of reciprocal trust doctrine). 

 Appreciation would be removed from taxable estate and valuation discounts may be available. 

 Dynasty Trusts:  Many states currently allow assets to be held in trust for future generations for an unlimited time (perpetuity) with no 
inclusion in a beneficiary’s taxable estate.  Under President Obama’s budget proposal this year, the generation-skipping transfer tax 
exemption would be limited to 90 years.  With this type of Trust coming under fire, now might be the time to utilize your GST exemption 
and create a Dynasty Trust for the benefit of future generations.  The creation of a Dynasty Trust now would hopefully grandfather it in 
the event of future changes.  

 Intentionally Defective Grantor Trusts and Valuation Discounts also came under fire in President Obama’s proposed budget.  For 
anyone considering a large transfer of assets to or for the benefit of their family, the potential restrictions on the use of these strategies 
may provide an additional reason to complete these transfers in 2012. 

Retirement Planning: 

 If you have a large IRA, consider making a Roth IRA conversion this year.  This would not only make use of the lower tax rates of 2012 
but also reduce the amount that may be lost to taxes upon the death of the IRA holder (estate and income taxes).  For heirs, the monies in 
the Roth IRA will not be subject to increased tax rates and higher capital gains rates. 

 For those whose retirement plan assets make up a large part of their estate, now may be the time to review their beneficiary designations 
and how these designations fit into their overall estate plan and their family’s financial security.  First determine who should be 
beneficiary:  Spouse, Children, Trusts. 

 A surviving spouse can roll-over the IRA or qualified plan assets into his or her own IRA.  A child can “stretch-out” the minimum 
required distributions over his or her lifetime, thereby stretching out income tax payments.   

 However, if it is a concern that the spouse or child would take the payment in a lump sum and spend the money unwisely, naming 
an “IRA Trust” as beneficiary of the IRA/qualified plan assets may be appropriate.  The trust can be drafted in such a way to  
maximize the income tax-deferral for the spouse/children/beneficiaries and protect the assets from creditors and divorce. 

Make sure to watch for our future bulletins on further planning opportunities.   

If you have any questions regarding the above, please give us a call.  As always, it is 
important to consult with a financial and legal advisor before taking any specific action. 

This publication is designed to present information on business, tax and estate  planning matters in general  
terms and is not intended to be used as a basis for specific action without obtaining professional advice. 


