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PROPOSED VALUATION REGULATIONS AND FAMILY BUSINESSES 

If you have any questions regarding the above, please give us a call.  As always, it is 
important to consult with a financial and legal advisor before taking any specific action. 

This publication is designed to present information on business, tax and estate  planning matters in general  
terms and is not intended to be used as a basis for specific action without obtaining professional advice. 

  

For families that own interests in family-controlled corporations and partnerships, special notice must be taken on the 

potential impact of proposed regulations under Section 2704 of the Internal Revenue Code (Code).  With the release of these 

proposed regulations on August 2, 2016, the Treasury Department has signaled its intent to eliminate or substantially limit the 

ability to use valuation discounts in the transfer of interests in business entities among family members.  The law will 

specifically apply to the valuation discounts for lack of control or minority interest and indirectly the lack of marketability 

discount.  

 

Assuming no changes in the proposed regulations, the following are some of the items to be covered: 

 The lapse of voting and liquidation rights for transfers of interests in a family-controlled entity would be treated as an 

additional transfer, if these transfers are made within three years of death.  This would eliminate the lack of control and 

minority discounts for these transfers. 

 Restrictions on determining the fair market value of a transferred interest in the event of liquidation would be disregarded 

unless the restrictions were set by federal or state law. 

 The description of entities covered would be clarified.  In addition to corporations and partnerships, these entities would 

now include limited liability companies and other entities and business arrangements. 

The Treasury Department has scheduled a public hearing for December 1, 2016.  It appears the earliest the regulations could 

become final is in the earlier part of 2017.  Upon enactment of the final regulations, family business owners will lose some of 

the estate planning techniques now available to them, thereby increasing the tax cost of transferring interests in family owned 

entities. 

Individuals who may wish to transfer fractional interests in their family businesses to other family members have a short 

“window of opportunity” during the remainder of this year to take advantage of the valuation discounts as permitted under the 

existing law.  It is unclear if transfers made before the regulations are enacted would be subject to the “three year rule” as 

provided under the proposed regulations. 

 Who is family should be considered first.  Under Section 2704, a member of the family is defined “with respect to any 

individual” as the individual’s spouse; the ancestor or lineal descendant of the individual or his or her spouse; the brother 

or sister of the individual, and the spouse of any of the previously described individuals. 

 E.g.  Assume Mr. Jones owns a 100% interest in Jones, Inc. with a fair market value of $10,000,000.  Under the existing 

rules, Mr. Jones could transfer 40% of the non-voting stock of Jones, Inc. to his child for $3,000,000 assuming a 25% 

discount for lack of control and minority interest.  Once these regulations become effective, the transferred interest would 

be valued at $4,000,000, thereby substantially reducing the available credit exemption left to Mr. Jones for future lifetime 

gifts or to his estate at death. 

 Before a lifetime transfer of a business interest is considered, we suggest it be discussed with your financial advisor to 

determine if it is appropriate for you, your estate and your business. 

A potential long-term positive to this, especially for individuals whose estates are under the estate tax threshold ($5,450,000), 

is the increased step-up in basis that would come into play upon the death of a business owner; thereby, reducing future 

capital gains taxes in the event the business interest is later sold. 

We will keep you informed as to any changes that may occur and if and when these regulations are adopted. 
 


