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How to Fix a Defective Special Needs Trust? 
By: Vincent J. Russo, J.D., LL.M. in Tax, CELA, CAP

For example, there may be a problem with the pay 
back provisions to the States for Medicaid paid or 
the Trustee discretionary distribution provision goes 
beyond the sole benefit rules. Also a Trust may become 
defective from the perspective of the Grantor and/
or the Beneficiary due to life changes (the death 
or incapacity of key players such as Trustees and 
Beneficiaries), and changes in the government benefit 
programs rules or the tax law. Further, a Beneficiary 
may change residence to a different State that has 
different Medicaid rules.

What Powers does a Trustee have to 
Fix the Defect?
The first place we look to is the Trust agreement. 
Are there provisions in the Trust which authorize 
the Trustee to fix the defective Trust provision or is 
there the authority for the Trustee to act which can 
remedy a defect. For example, the Trust provisions 
may allow family members to be paid for a vacation 
with the Beneficiary which violates the sole benefit 
rule for a First Party SNT or the pay back provision may 
incorrectly provide for reimbursement to be limited to 
one State as to Medicaid recovery. In such case, the 
Trust could be amended, and the defect corrected.

It is critical when a Special Needs Trust (SNT) is 
established for a person with disabilities that the SNT 
works. What I mean by “works” is that the purpose of 
the Trust can be achieved. For a SNT, it means that 
the assets and income will be properly managed by 
the Trustee for the Beneficiary with Special Needs 
while maximizing government benefit programs for 
the Beneficiary.

When is a SNT Defective?
A SNT is defective when the Trust does not meet the 
Grantor’s objectives, which is maximizing government 
benefits while supplementing the Beneficiary’s quality 
of life with the Trust assets and income. The Grantor of 
the Trust is the person who establishes the Trust.

What are the typical SNT Defects?
There are situations which can create a SNT defect from 
the establishment of the Trust, to the Trust provisions, 
to the actions of the Grantor or the Trustee.

For example, the wrong Grantor establishes a First 
Party Special Needs Trust; Trusts which contain 
provisions which violate the Medicaid and/or Social 
Security requirements for a SNT (a “Tainted SNT”); 
and actions taken by the Trustee which do not follow 
the Trust provisions and/or Medicaid or Supplemental 
Security Income (SSI) rules.



How can State Law or the Courts be 
Helpful in Fixing a Defective Trust?
State law may allow for a SNT to be amended if certain 
requirements can be met. For example, In New York, an 
Irrevocable Trust can be amended under NYS EPTL 7-1.9.

In addition, a proceeding can be brought in State 
court for a court order which would amend a Trust 
and cure the defect. Sometimes, this proceeding is 
referred to as a “Reformation Proceeding.”

Reformation is a remedy that is granted at the 
discretion of the court only where the facts and 
circumstances of a particular case warrant it. It will not 
be granted where an entirely new agreement would 
result between the parties or where unwarranted 
hardships would be imposed upon them.

Can a Trust Protector fix the Defect?
Another option that may be available is the Trust 
Protector. The Trust can provide for the appointment 
of a Trust Protector who can be given powers to fix a 
defect in the Trust. The Trust Protector is typically an 
independent third party such as a professional.
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The SpecialCare program provides access to information, specialists and financial products and services that can help improve 
the quality of life for people with disabilities and special needs. The program’s holistic approach involves a person with special 
needs’ network of advisors, including a Special Care Planner or other financial professional that specializes in working with 
special needs, in the development of a life care plan that can help the person with special needs maintain the lifestyle that he 
or she needs.
The information provided is not written or intended as specific tax or legal advice. MassMutual, its subsidiaries, employees and 
representatives are not authorized to give tax or legal advice. Individuals are encouraged to seek advice from their own tax or 
legal counsel. Individuals involved in the estate planning process should work with an estate planning team, including their own 
personal legal or tax counsel.

Is Decanting a Tool that can be used 
to Fix a Defective Trust?
Lastly, Decanting the Trust either under common 
law or state law would be an option to fix a defective 
Trust. Here, the Trustee of a Third Party SNT would 
create a new Third Party SNT and then transfer the 
assets from the Defective SNT to the new SNT. Again, 
certain requirements must be met to have a successful 
Decanting. Please note that under the current POMS, 
this would be considered an early termination under 
the First Party SNT rules.

When should action be taken to Fix a 
Defective Trust?
Once the Trustee is aware of a defect, it is recommended 
that the Trustee take immediate action to remedy the 
defect. Such action may require notification to either 
the Social Security Administration and/or the local 
Medicaid agency. The failure of the Trustee to act once 
the Trustee has notice could limit the Trustee’s ability 
to remedy the problem at a later time.
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