
 

 

Fiduciary Hot Topics 
 

FIRST QUARTER 2018 
 
Tax Reform - Retirement Plans Left Largely Unscathed 
 

● President Trump signed the tax bill into law on December 22nd of last year, just under the wire of his self-imposed                     
deadline of Christmas. The bill was originally known simply as the “Tax Cuts and Jobs Act,” but under an arcane                    
Senate rule, this name was too short so it is formally titled “To Provide Reconciliation Pursuant to Titles II and V of the                       
Current Resolution on the Budget for Fiscal Year 2018.” 

● There are no significant changes directly affecting retirement plans. This is good news because when Congress makes 
changes to tax laws that reduce revenues, it often looks to retirement plans to make up the loss. This happened during 
the last major overhaul of the Internal Revenue Code in 1986. The Tax Reform Act of 1986 included many provisions 
that together greatly restricted the use of retirement plans, including significant reductions in contribution limits and 
creating many discrimination tests. 

● The provision of the new tax law that may have the greatest impact on retirement plans is the 20 percent deduction for 
income from pass-through entities – sole proprietorships, partnerships and subchapter S corporations. This deduction 
effectively lowers the tax rate for income received from these entities. Put another way, the top rate of 37 percent on 
taxable income becomes 29.6 percent (37 percent reduced by 20 percent). This creates a discrepancy since 
distributions from retirement plans do not qualify for this deduction. As a result, owners of small businesses may be 
less inclined to make contributions to retirement plans or even set up a plan in the first place. 

● There are a few relatively minor provisions directly affecting retirement plans. Many favorable provisions did not make 
it into the bill, but are still floating around Congress and may be enacted later this year. 

o Extended Rollover Period for Loan Offsets 
When a participant separates from service with an outstanding loan, the participant is usually held in default and                  

receives a Form 1099 for the remaining balance. Under the rollover rules, the participant had 60 days to                  
accomplish a rollover by depositing an amount equal to the loan default into an IRA, thereby avoiding a                  
taxable distribution. Under the new law, the period to accomplish this is extended. A participant now has until                  
the due date (including extensions) for filing his/her tax return for the year in which the default occurs. 

o Restriction on Casualty Loss Deduction 
The safe harbor hardship rules allow a distribution to pay for the cost of repairing damage to a participant’s principal                    

residence, sustained as the result of a natural disaster, if these costs would qualify for a tax deduction. The                   
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new law narrows the deduction for casualty losses. The cost of repairs is now only deductible if the damage                   
is attributable to an event formally declared by the president to be a federal disaster. 

o Roth Conversions may no Longer be Reversed 
Individuals may elect to recharacterize a traditional IRA as a Roth IRA. In the year of the conversion, the individual must                     

pay income taxes on the pre-tax contributions. The individual could elect to reverse this decision any time                 
before the due date (including extensions) for filing his/her tax return for the year of the conversion.                 
Reversing a conversion is no longer permitted. 

o Adjustments to IRA Contribution Limits 
The index used to adjust IRA contribution limits to reflect inflation has now been changed to an index that tends to reflect                      

lower increases in inflation. This will result in somewhat smaller adjustments to the contribution limit in future                 
years. 

o 2016 Disaster Relief 
The new law provides relief for distributions from retirement plans taken by disaster victims with regard to a weather                   

event declared by the president to be a federal disaster. 

• In-service distributions permitted; 
• Taxed over three years; 
• Participant may repay within three years; and 
• No 10 percent penalty for early distribution. 

 
 
The Ongoing Saga of DOL’s Fiduciary Rule / Changes in the Offing 
 

● After many delays, some parts of the Department of Labor’s new Fiduciary Rule are once again on hold. This time for                     
18 months until the middle of 2019. 

● The essence of the Fiduciary Rule is that any person making investment recommendations to plans, their participants                 
or IRA holders, is acting as a fiduciary and may only make recommendations that are in the best interests of the                     
client. Significantly, the rule applies where advisors recommend that plan participants roll their plan accounts to a                 
retail brokerage account.  

● The delay applies only to the best interest contract exemption and the principal transactions exemption, the two                 
aspects of the Fiduciary Rule that have generated the most controversy. Many parts of the Fiduciary Rule that took                   
effect last June continue to apply, meaning advisors must act in the best interest of their clients during this transition                    
period. 

● Public comments from the Department, accompanying the announcement of the delay, suggest there will be changes                
to these exemptions. The Department stated the reason of the delay is “to consider public comments submitted                 
pursuant to the Department’s July Request for Information, and the criteria set forth in the Presidential Memorandum                 
of Feb. 3, 2017, including whether possible changes and alternatives to exemptions would be appropriate in light of                  
the current comment record and potential input from, and action by, the Securities and Exchange Commission, state                 
insurance commissioners and other regulators,” The Department went on to state that President Trump directed the                
Department to prepare an updated analysis of the “likely impact” of the Fiduciary Rule on access to retirement                  
information and financial advice. 
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● The Department may request input from SEC staff regarding changes to the Rule. The SEC, has been critical of the 

Fiduciary Rule, calling it “highly political.” There has been some noise from staff at the SEC that they believe their 
agency should take the lead in defining fiduciary responsibilities for the financial services industry.  

● During this delay, the Department has stated it will not initiate enforcement actions against advisors if they are                  
diligently trying to comply with the rule.  

 
 
Auto-enrollment does not Appear to Increase Overall Savings Rate 
 
● One of the drawbacks to relying on retirement plans as the primary vehicle for American workers to save for retirement,                    

is the fact that employees must affirmatively elect to participate. Over the years, a significant percentage of the                  
workforce either elected not to participant or wait until they reach middle age before signing up. As a result, it is                     
estimated that about 50 percent of U.S. households do not have the savings necessary to maintain their standard of                   
living in retirement.¹ 

● As often as not, for many employees this is due to inertia, rather than a conscious decision not to participate in their                      
employer’s plan. In 2006, in an attempt to address this problem, Congress amended the tax laws to allow auto                   
enrollment. Since that time, surveys show that between two-thirds and three-quarters of employers that sponsor a                
retirement plan adopted this approach. 

● New employees are automatically signed up at a deferral rate typically around 3 percent of pay.2 Surveys show that                   
when employees are automatically swept into a plan, the number who affirmatively choose to drop out is typically less                   
than 10 percent.3 Again, this is probably due as much to inertia as a conscious decision to save for retirement. 

● Surveys also show that many plans with auto enrollment have increased participation rates to close to 90 percent.                  
Those plans that do not use auto-enrollment typically have participation rates closer to 70 percent.4 

● However, some of the benefits of increased savings for retirement is offset by an increase in personal debt. A recent                    
study shows that employees who are auto enrolled into a retirement plan take on more debt, as compared to                   
individuals who sign up on their own initiative. The willingness to take on more personal debt may be attributable to the                     
fact that auto-enrolled employees feel wealthier due to their increased retirement savings.  

● There is some good news here in that these individuals are not running up more credit card debt, second                   
mortgages or installment loans which typically charge relatively high rates of interest and are used to purchase                 
consumer goods. Nor is the added debt causing the credit scores of these participants to deteriorate.  

● A significant amount of this increased debt is auto loans and mortgages. While autos deteriorate quickly in value,                  
over the long term residential real estate increases in value. Thus, it appears that in the long term the overall                    
wealth of participants who are auto enrolled will increase. 

 
1National Institute on Retirement Security. The Retirement Savings Crisis: Is It Worse Than We Think? 2013. 
https://www.nirsonline.org/reports/the-retirement-savings-crisis-is-it-worse-than-we-think/ 
2IRS. Retirement Topics – Automatic Enrollment. 
https://www.irs.gov/retirement-plans/plan-participant-employee/retirement-topics-automatic-enrollment 
3Journal of Consumer Psychology. Enhanced active choice: A new method to motivate change. October 2011. 
4Richard Thaler and Shlomo Benartzi. Save More Tomorrow: Using Behavioral Economics to Increase Employee Saving. 2004. 
https://www.journals.uchicago.edu/doi/pdf/10.1086/380085 
 
Litigation Update 
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An Advisor is named as a Defendant in NYU Lawsuit 

 
● In the past year, class action lawsuits have been filed against the fiduciaries of the 403(b) plans of a number of major                      

universities. One such action was filed against NYU. The plaintiffs in this case recently amended their complaint to add                   
Cammack LeRhette Advisors as a named defendant. Cammack has served as the advisor to the NYU plans since                  
2009. 

● Very generally, the complaint alleges the plan fiduciaries breached their duties by failing to use their leverage to                  
bargain effectively with the plan’s providers - Vanguard and TIAA. These companies were allowed to tie their                 
recordkeeping services to the placement of their investment products in the plans, enabling them to charge excessive                 
asset-based fees. 

● The complaint alleges that Cammack is a plan fiduciary and gave flawed advice regarding fees and investments.                 
Cammmack used a Morningstar database to benchmark fees. The plaintiffs allege this database masked excessive               
fees because the data showing industry averages was largely based on retail share classes. 

● The plaintiffs further allege that Commack gave flawed advice because it did not recommend replacing chronically                
underperforming funds. 
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