
Domestic Asset Protection Trusts

Purpose: A domestic asset protection trust (“DAPT” for short), also referred to as a self-
settled asset protection trust, is a specific type of trust that may be established by a settlor 
under state law in a limited number of states, including South Dakota. A South Dakota 

DAPT provides significant wealth preservation and transfer benefits by allowing the 
settlor to protect the trust assets against certain types of creditor claims.

KEY POINTS
•	 No requirement that the settlor of a South Dakota DAPT be 

a resident of South Dakota.
•	 To qualify as a South Dakota DAPT, the trust must  

1) expressly incorporate South Dakota law; 2) be irrevocable; 
3) contain a spendthrift clause; and 4) have at least one 
qualified trustee in South Dakota.

•	 No limit on the amount of funds or property that can be 
transferred to a South Dakota DAPT.  

•	 South Dakota law permits settlors of South Dakota DAPTs 
to retain certain qualified interests and powers, including 
the following: 1) veto power over distributions; 2) income 
distributions from trust property; 3) annual payments of up 
to 5 percent of the initial value of the trust or of its value 
as determined from time to time; 4) principal distributions 
made in the sole discretion of a trust advisor or other 
qualified person or pursuant to an ascertainable standard; 
5) non-general power of appointment rights (lifetime or 
testamentary); 6) right to use real property held under a 
qualified personal residence trust; 7) right to serve as a 
investment trust advisor; and 8) right to replace a trustee, 
trust protector or investment trust advisor.

•	 While a South Dakota DAPT protects trust assets against 
most creditor claims, trust assets may not qualify for 
protection against the following types of claims: 1) certain 
claims for child support, alimony and divorce decrees of 
property division; and 2) certain “fraudulent transfer” claims 
if a creditor can prove by “clear and convincing” evidence that 
a transfer of property to a DAPT was intended to defraud the 
creditor. In addition to the high “clearing and convincing” 
burden of proof required under South Dakota law, fraudulent 
transfer claims in South Dakota are subject to a short statute 
of limitations period. Creditors must bring these claims 
within two years of the date of the alleged fraudulent transfer 
(or, if later, 6 months from the date of discovery in the case of 
pre-existing creditor claims). However, like other states, if the 
settlor files bankruptcy, federal bankruptcy law provides for a 
ten-year “look back” period for fraudulent transfer claims. 

     
SPECIFIC SITUATIONS WHERE THIS 
ADDITIONAL BENEFITS OF ESTABLISHING 
A DAPT IN SOUTH DAKOTA
•	 DAPT could be established as a dynasty trust to continue for 

an infinite duration for the benefit of future generations.
•	 South Dakota does not impose state tax on income, capital 

gains, dividends, interest, or intangibles. 
•	 South Dakota provides for some of the most efficient 

and cost-effective processes for court supervision, trust 
modification, reformation, decanting, privacy and virtual 
representation.  

•	 When coupled with a South Dakota DAPT, South Dakota’s 
advantageous limited partnership and LLC statutes provide 
additional opportunities for maximum creditor protection.  

TYPES OF INDIVIDUALS WHO MAY 
BENEFIT FROM ESTABLISHING A 
SOUTH DAKOTA DAPT
•	 Individuals with high net worth.
•	 Individuals in high risk professions that carry increased 

liability exposure (e.g. medical professionals, lawyers, business 
owners).

•	 Individuals who have non-exempt or unprotected assets 
susceptible to lawsuit exposure. 

SOUTH DAKOTA LAW
•	 The laws authorizing the establishment of a South Dakota 

DAPT are contained in Chapter 55-16 of the South Dakota 
Codified Laws, entitled “Qualified Dispositions in Trust”. 
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