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On November 4, 2021, the Department of Labor’s Occupational Safety and Health Administration (OSHA) and the Centers for 
Medicare & Medicaid Services (CMS) released long-awaited regulations regarding President Biden’s September 9, 2021, directive 
for mandatory COVID-19 vaccinations. Collectively, according to the White House, two-thirds of all US workers are now covered 
by the vaccination rules.

First, OSHA announced the details of the requirement for “Covered Employers”i with 100 or more employeesii to ensure each of 
their workers is fully vaccinated or tests for COVID-19 on at least a weekly basis. The OSHA rule will require that these employers 
provide paid time for employees to get vaccinated. Additionally, covered employers must ensure all unvaccinated workers wear a 
face mask in the workplace.  OSHA’s rule does not explicitly require employers to pay for testing.

Importantly, the ETS preempts state and local laws.iii However payback Laws could apply: State reimbursement requirements 
could kick in if OSHA doesn’t direct employers to pay for COVID-19 testing. California, Illinois, Iowa, Montana, New Hampshire 
and North Dakota have provisions in their wage laws that may cover. In addition, states such as Kentucky, New Jersey and 
Pennsylvania bar companies from charging employees or applicants for medical testing.

Get Their Employees Vaccinated by Jan. 4, 2022, and Require Unvaccinated Employees to Produce a Negative Test 
on at Least a Weekly Basis: All covered employers must ensure that their employees have received the necessary shots to be 
fully vaccinated – either two doses of Pfizer or Moderna or one dose of Johnson & Johnson – by January 4, 2022. Thereafter, 
all covered employers must ensure that any employees who have not received the necessary shots begin producing a verified 
negative test to their employer on at least a weekly basis. In addition, covered employers must remove from the workplace any 
employee who receives a positive COVID-19 test or is diagnosed with COVID-19 by a licensed healthcare provider.iv Employers 
must determine the vaccination status of each employee, obtain acceptable proof, and maintain records of each employee 
and a roster of all employees’ vaccination status. Employees must notify the employer of a positive COVID-19 test, and the 
employer must remove the employee from the workplace.v Employees who work remotely, work exclusively outside or report to 
a workplace with no other employees do not present a grave danger, per OSHA, and are exempt for the requirement to undergo 
testing if they are not vaccinated (but are part of the employer’s headcount).vi

Pay Employees for the Time it Takes to Get Vaccinated: All covered employers are required to provide paid time for their 
employees to get vaccinated and, if needed, sick leave to recover from resulting side effects that keep them from working.

Ensure All Unvaccinated Employees are Masked: All covered employers must ensure that unvaccinated employees wear a 
face mask while in the workplace.

Other Requirements and Compliance Date: Covered Employers are subject to requirements for reporting and recordkeeping 
that are spelled out in the detailed OSHA materials.vii While the testing requirement for unvaccinated workers will begin after 
January 4, employers must be in compliance with all other requirements — such as providing paid time for employees to get 
vaccinated and masking for unvaccinated workers — by December 5, 2021.

Effective Dates: The ETS is effective immediately upon publication in Federal Register. The major  takeaways for employers to 



be in compliance: 

• 30 days after publication — All requirements other than testing for employees who have not completed their entire primary
vaccination dose(s);

• 60 days after publication — Testing for employees who have not received all doses required for a primary vaccination

• All unvaccinated workers must begin wearing masks by Dec. 5 and provide a negative COVID-19 test on a weekly basis
beginning Jan. 4.

• The deadline for federal contractors to comply has been pushed back to Jan. 4.

• Companies are not required to pay for or provide the tests unless they are otherwise required to by state or local laws or in
labor union contracts.

Second, CMS announced the details of its requirement that healthcare workers at healthcare facilities, hospitals and long-term 
care facilities participating in Medicare and Medicaid are fully vaccinated.

CMS is requiring workers at healthcare facilities participating in Medicare or Medicaid to have received the necessary shots 
to be fully vaccinated — either two doses of Pfizer or Moderna, or one dose of Johnson & Johnson— by Jan. 4, 2022.  The 
rule applies to employees regardless of whether their positions are clinical or non-clinical and includes employees, students, 
trainees and volunteers who work at a covered facility that receives federal funding from Medicare or Medicaid. It also 
includes individuals who provide treatment or other services for the facility under contract or other arrangements. Among the 
facility types covered by the rule are hospitals, ambulatory surgery centers, dialysis facilities, home health agencies and long-
term care facilities.

Legal challenges to the mandate are expected.  

A more detailed analysis of these new regulations will be available soon. 

i“In determining the number of employees, employers must include all employees across all of their U.S. locations, regardless of employees’ vaccination status or where they perform their 
work. Part-time employees do count towards the company total, but independent contractors do not.” “For a single corporate entity with multiple locations, all employees at all locations are 
counted for purposes of the 100-employee threshold for coverage under this ETS. In a traditional franchisor-franchisee relationship in which each franchise location is independently owned and 
operated, the franchisor and franchisees would be separate entities for coverage purposes, such that the franchisor would only count “corporate” employees, and each franchisee would only 
count employees of that individual franchise. In other situations, two or more related entities may be regarded as a single employer for OSH Act purposes if they handle safety matters as one 
company, in which case the employees of all entities making up the integrated single employer must be counted.”
iiOSHA is confident that employers with 100 or more employees have the administrative capacity to implement the mandate but is less confident that smaller employers can without undue 
disruption, so OSHA needs additional time to assess the capacity of small employers and is seeking comment.
iiiThe ETS intends to address occupational safety and health issues of vaccination, wearing face coverings, and testing for COVID-19.  The standard is intended to preempt States, and political 
subdivisions of States, from adopting and enforcing workplace requirements related to this issue. OSHA intends to preempt any State or local requirements that ban or limit an employer from 
requiring vaccination, face covering or testing.  See Section VI.A. of the ETS preamble
ivThe ETS lays out the wide variety of tests that comply with the standard. Given that vaccines are safe, free, and the most effective way for workers to be protected from COVID-19 transmission 
at work, the ETS does not require employers to provide or pay for tests. Employers may be required to pay for testing because of other laws or collective bargaining agreements.
vRequire employees to promptly provide notice when they receive a positive COVID19 test or are diagnosed with COVID-19; (2) immediately remove any employee from the workplace, regardless 
of vaccination status, who received a positive COVID-19 test or is diagnosed with COVID-19 by a licensed healthcare provider; (3) keep removed employees out of the workplace until they meet 
criteria for returning to work
viBeyond that, OSHA’s grave danger determination exempts several categories of workers based on 15 The exclusion of vaccinated workers from this grave danger finding does not mean that 
vaccinated workers face no risk from exposure to SARS-CoV-2. The best available evidence clearly shows that vaccination provides great protection from infection and severe outcomes, but 
breakthrough infections do occur and vaccinated individuals can still transmit the virus to others. In some cases, the level of risk to vaccinated workers may even rise to the level of a significant 
risk, the standard OSHA must meet for promulgation of a permanent standard under section 6(b)(5) of the OSH Act (29 U.S.C. 655(b)(5)). characteristics of their work or workplace: 1) workers 
who do not report to a workplace where other individuals are present or who telework from home; and 2) workers who perform their work exclusively outdoors. The basis for these exemptions is 
explained below. In this section, OSHA also addresses the basis for OSHA’s grave danger finding for workers who are unvaccinated yet had a prior COVID-19 infection, and explains the Agency’s 
more nuanced grave danger finding in the healthcare industry.
viiETS OSHA Summary available here.
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