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The IRS requires that business owners file a Form 1099-NEC (Nonemployee Compensation) in most cases by 
January 31, 2022, for every individual or non-corporate LLC that the business paid over $600 in 2021 for trade or 
business services. If paying a lawyer corporation for trade or business services, they must also receive this form.  
This applies to all corporations, partnerships, trusts, estates, schedule C (sole proprietors) or Schedule E (rental 
property) filers.   
 
1099 NEC Reminders 
 
Under common law rules, whether an individual is an employee, or an independent contractor is determined by the 
relationship of the worker and business, and if the business can direct or control how the worker performs a task.   
 
The IRS considers several aspects of the relationship between the parties that can inform how a worker is classified, 
such as: 

 The substance of the relationship, rather than its label. 
 Whether a worker receives benefits (insurance, pension plan, vacation, or sick pay). 
 The permanency of the relationship. 
 The extent to which a worker’s services are a key aspect of the regular business of the company. 
 A business has what the IRS calls “behavior control” of an employee if it can place restrictions on 

what equipment can be used, where supplies can be purchased, or other protocols to follow, etc.   
 Formal training is also indicative of an employee relationship. 
 An independent contractor can make a profit or loss and are paid a flat fee or a contract price, while 

employees do not incur such risk and are paid a regular wage. 
 IC’s are, generally (as there is no formal definition), self-employed individuals who have been 

contracted to perform services for a taxpayer.  This can include, for example, doctors, veterinarians, 
and auctioneers working in an independent trade, business or profession in which services are offered 
to the public. 

 Because IC’s control the means and methods of how to accomplish an assigned task or project, they 
are not classified as employees.   

 Corporate Officer – a corporate officer is generally an employee.  An officer is an employee even if 
he is the sole shareholder and has control of his own duties and remuneration.  A corporate officer 
who performs only minor services or no services is not an employee if no payment is received or 
entitled to be received, directly or indirectly.  

 Corporate Directors – A board of director acting in his capacity as a director is not an employee of a 
corporation.    
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Common Law Rules  
 
For workers other than those classified as employees or nonemployees by law, the following 20 factors apply for 
determining if a worker is an employee or an independent contractor (Rev. Rul. 87-41).   Please see attached link 
from the website of the San Jose State University College of Business which discusses the 20 Common Law Factors. 
 
 
http://169.62.82.226/documents/wca/wca_irs_revenue_ruling_87-41_390318_7.pdf 
 

 
Best Practices 
 

 The Form W-9 should be filled out by the contractor/business owner before issuance of payment. 
 The Form W-9 is used to gather the information necessary to complete and provide the 1099 to the 

contractor/business owner.   
 Note:  Form 1099 Misc. is due to recipients by January 31, 2022, but not required to be filed by the IRS until 

March 1, 2022.  This form generally reports: rents, royalties, prizes and awards, other income payments, 
payments to an attorney as well as other payment types. 

 Note – Never issue a check to a service provider without receiving a W-9 due to the likelihood of never 
getting it after you pay them. Many contractors will intentionally not provide the information as they don’t 
want your business to issue them a form.  The reason is simple to understand, as it is easier to not report that 
income on their income tax returns since there isn’t a matching number filed with the IRS.  That is why the 
penalties that are discussed below are so steep and will continue to put a premium on timely and accurate 
1099 reporting.    

 
Penalties 
  

 Failure to file the form for the 2021 tax year could result in a penalty that could be as much as $560 per 
EACH omitted, late, or incorrect 1099-NEC or other required 1099(s).    

 The IRS charges penalties for each information return a business fails to correctly file on time and 
each payee statement the business fails to provide.  That could be a $1,120 penalty for just one 1099 
intentionally not filed, $560 for late filing and $560 for not providing the payee the 1099. 

 In addition, some states will also assess a penalty for late filing. 
 At this time, we haven’t seen many penalties in this area, but based on what we are hearing it is very likely 

they will be coming.  Based on the amount of money that can be generated from penalty collections for 
noncompliance makes this a very easy way to generate additional revenue for the Treasury Department.   

 This is a major area of concern and we have always spoken about this subject matter in our year-end 
accounting letters.  Note – we didn’t do a year-end accounting letter this year, as we sent out a general year-
end tax brief instead.  However, this subject matter is so important, so we carved out this independent memo.   
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1099 Reporting Questions on Income Tax Returns 
 

 Form’s 1120, 1120-S, 1065, Form 1040 Schedule’s C and E specifically ask the following questions: 
o Did you make any payments in 2021 that would require you to file Form(s) 1099? 
o If “YES”, did you or will you file required Form(s) 1099? 

 These questions are required to be completed on each tax return or schedule mentioned above. 
 For example, if you are required to issue a 1099 Misc. for rent to your landlord and it was timely and 

accurately completed, the answer would be marked “YES”.  However, if we notice that you didn’t issue 
1099-NEC’s to independent contractors, you can still be subjected to the penalties listed above.   

 Note – if you were supposed to issue 1099(s) and you never file them a penalty can be assessed.   
 If we answer the question “NO”, when it is supposed to be “YES”, we can potentially be subjected to a 

preparer penalty for intentionally answering the question incorrectly. This isn’t something we can do as we 
discussed our due diligence and ethics that must be maintained in all our letters.  We would have to answer 
the question as “YES” and you need to understand there is a high probability that you can receive a penalty 
in the future because of our answer.  Note – there are some reasonable cause arguments that could be made 
to reduce or abate penalties, however, this is a last resort if you have a valid defense, and we shouldn’t rely 
on this as a viable option.  It should only be used in rare instances, when necessary.   

 
 
Hold Harmless Agreement 
 
I/We agree to hold harmless Marnell Financial Services, Ltd., for preparation and reporting of 1099’s that were 
issued based on documents provide to us by you or should have been issued.  You acknowledge and understand we 
have clearly provided you this document as well as specifically talked to you of your requirement to issue and file 
1099’s and you declined to report them against our advice.  You understand your requirement to issue and accurately 
report any payment for every individual or non-corporate LLC the business paid over $600 in 2021 for trade or 
business services. You understand, if paying a lawyer corporation for trade or business services, they must also 
receive this form.  You also acknowledge that if we issued 1099-NEC on your behalf for several vendors and you 
don’t have proper information to report to other IC’s, we will still mark the questions “YES” and we advised you 
that if audited you can still be penalized on the others for failure to file and report accurately. You also acknowledge 
that if we do your accounting work, we are under no obligation to identify IC’s.  You must keep track of your IC’s 
and specifically tell us which one’s you received W-9’s from that are required to be issued.  We can setup vendor 
tracking, but we are still held harmless if the number issued isn’t accurate.  By initialing our Delivery Documents, 
Disclosure Forms and Memo’s specifically related to 1099 Update and Reporting Disclosure, you acknowledge you 
have reviewed and accept this agreement.  Moreover, if we only need to issue this memo to you for signature there is 
a specific place below for signature. 
 
 
Date: ________________________ 
 
 
 
Signature: _________________________________________________________________ 
    
 


