
 

Duty of Care Updates 

During the December OSJ quarterly call we learned that SAI will begin asking for Duty of Care to address 

items within Trade Monitor.  After that call, the SEC division of Examinations came out with statements 

regarding the 2021 exam focuses in relation to the Reg BI rules rolled out earlier in 2020.  One of the 

recommendations being made to firms in light of 2021 exam focus is an evaluation of their policies for 

documenting recommendations as they relate to the adequacy of supervision for compliance with the 

care and conflicts obligations.  So, in addition to looking for Duty of Care to address Trade Monitor 

items, we anticipate additional guidance on the old mantra ‘document, document, document’. 

 

One of the components of Regulation Best Interest that may be the subject of focus is: 

Evaluation of the processes firm personnel have used to make recommendations to new customers – for 

example, if a rollover from an employee benefit plan is recommended, examiners will assess:  

what information was gathered from new customers;  

what disclosures were made at the time;  

how alternatives were considered;  

what documentation was retained. 

 

As we have said in previous tips, Duty of Care=Notes; Notes=Duty of Care.  Our Duty of Care format 

enables you to address the items that SEC regulators want addressed.  By using it every time, whether 

you are opening a new account or adding funds to an existing account, you will be able to demonstrate 

to regulators that you have a uniform procedure for documenting Best Interest.   

 

We originally had an addendum page titled Duty of Care Attachments Supplement that we said was an 

optional way to document what you reviewed or provided to the client.  Based on the above notation 

from the December  announcement by the SEC division of Examinations ‘what documentation was 

retained’, Sean will be happy to work with you to create a Supplement checklist that is relevant to your 

practice, or to send our sample to you in Word format so you can modify it yourself. 

 

For those of you doing financial planning, if your fee is above a certain dollar amount Compliance wants 

an indication of what services are being provided for the fee.  For simplicity, rather than trying to 

determine when this is needed, we recommend adding a services sheet to your financial planning 

bundles (use a checklist as a marketing tool, i.e. ‘your fee is $ because we are providing # services, for ## 



services the fee would be $$) or include the list of services specific to financial plan being submitted in 

the last box of the Duty of Care ‘Please highlight the features of the service and costs’.  I have attached 

the old services page from the NPC Consulting Services agreement as an example. 

 

If you are opening an account for a new client and simply transferring in an existing account, it is no 

longer sufficient to say we are just moving an existing account.  Within the realm of Reg BI we have to 

verify WHY this is right for this client NOW.  If the only thing changing is you as broker of record on an 

existing account, why is that in the client’s best interest?  If you are acquiring an account previously held 

at a different B/D, have you evaluated compensation structure to be sure that you aren’t just moving 

like to like because that’s what they had?  In some cases it may be appropriate to move a previous 

commission account to an advisory platform.  In other instances, a client’s suitability and objectives may 

not be conducive to remaining in a fee based account. 

 

You may have noted that the 2021 exam focus is going to be on supervision for compliance.  This means 

we will be in the regulator’s crosshairs before you.  Which means we are going to ask for documentation 

needed to be able to validate the adequacy of our supervision, so if you don’t include the Duty of Care 

with a submission it is going to be sent to Action Needed status.  Make the adjustments now while we 

are at the biggest risk of repercussions so that when the focus shifts down the line to practitioners, your 

process will be so automated the regulators will not be able to find any deficiencies. 

 

As always, if you have questions after digesting all this information, please call our office. 

 


