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Buying, Selling, or Merging Companies? 

401(k) Alert: How to Avoid Trouble with the Department of Labor 
 
 

Joseph Polsinelli, Founder and Principal, Empire State Asset Management (ESAM) 

 

Are you buying or selling a business, or merging with another company? 

Have you conducted a liability audit of the defined benefit plans? 

 

 

Cost, liability, and fiduciary responsibility of defined benefit plans are executive-level concerns you must 

not fail to consider. So whether you’re buying, selling, or merging companies, it’s important to 

understand what can happen if you mishandle a 401(k) plan.  

 

 Is the transaction an asset or entity acquisition? 

 What is the feasibility of terminating the existing plan? 

 Does the current plan have any hidden issues or problems that could impact the new 

trustee/fiduciary? 

 

If you do not address employer-sponsored benefits during the M&A process, you could face an IRS audit 

for which you may be unprepared for.  Many times in a merger, the current plan document of the target 

company is not reviewed and may not reflect the desires and wishes of the new owner.  There may be 

conflicts within the document, issues with a vesting schedule, or the document may not reflect current 

ERISA language and statutes. Not addressing potential issues could result in tax audits and fines; you 

could even end up being liable to pay double benefits to employees at both companies.  

 

Failure to address the 401(k) plan early on in the M & A process often times leads to a scramble at the 

end where mistakes tend to happen.  Signatures on plan documents may be back dated to be in 

compliance, an action that may jeopardize the plan and cause the IRS and/or Department of Labor to 

question the transaction. This could have costly impact on the plan and for the plan trustee/fiduciary. 

 

To avoid these problems, the acquiring company must perform due diligence and address any 401(k) 

issues before the M&A transaction is complete 

 

Pay Attention or Pay Fines  

 

Unfortunately, several businesses that have asked Empire State Asset Management (ESAM) for 

assistance didn’t contact us until after their M&A transactions were complete. Failing to conduct liability 

audits of their defined pension plans, these companies suffered costly but avoidable consequences. 
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 A company bought another business, but kept the former owner as an employee. The acquiring 

company failed to change the EIN # on the acquired plan.  For years, the old owner received 

notices from the Department of Labor about late contributions to his company’s 401(k) plan. 

Instead of forwarding these notices to the new owner, the old owner just filed them away. 

Later, after the former owner retired, the documents were discovered, resulting in a 

considerable fine.  A 401(k) liability audit conducted prior to the acquisition of the target 

company would have noted the EIN # issue. 

 

 The new owner of an acquired company failed to make four payroll contributions after the 

acquisition was complete. As the new owner learned, the hard way, the Department of Labor 

doesn’t wait years to assess fines – and the fines can mount quickly. 

 

 In the case of a family-owned business, when the parents sold the business to second 

generation children, they just transferred the defined benefit plan without a liability audit.  

Because the new owners were not aware of potential issues, a number of items ‘fell through the 

cracks”.  Several required reporting’s to the Department of Labor and required tax filings were 

not done.  When reconciliation was done, the Department of Labor notified the new owners of a 

considerable fine. 

 

Asset or Entity? 

 

Now that you understand what can happen, do you know where you stand? Do you understand your 

liability for defined contribution pension plans? Much of it depends on whether your M&A is an asset 

acquisition or an entity acquisition.  

 

 With an asset acquisition, the acquiring company does not have to assume undesired assets and 

liabilities – including the target company’s retirement plans.  In this case regulations require a 

specific process to dissolve and terminate the acquired plan. 

 

 With entity acquisitions, the acquirer is the successor to all of the seller’s assets and liabilities – 

even the target’s retirement plan. If you’re the acquirer then, you can’t miss contributions or 

ignore warnings, especially if you keep the target’s tax identification number. If employees of 

both the acquiring and target firms have retirement plans, you could end up covering all 

employees under both plans.  

 

Understand Your Options and Your Liability 

 

So what’s the best course of action? You can merge the target’s plan into the acquirer’s plan, terminate 

the target’s plan, or maintain the target’s plan.   Many times it seems bests to start over, but you have 

to consider the impact to the existing participants and what is the true cost of the new plan will be.  Not 
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having a clear understanding of all the administrative fees and investment related fees involved may 

impact both the company’s bottom line as well as the individual participants.  As a fiduciary you are 

required to act with a duty of care for all the plan participants.   

In the case of plan termination, timing is critical and the IRS must accept your contention that the 

acquiring company is a different employer. Maintaining the target’s plan may seem easier, but do you 

want to isolate the target company as a separate entity for the long-term?  

 

If you merge the target’s plan into the acquiring company’s plan, you will need to determine which 

401(k) benefits cannot be eliminated. Besides continuing to track and administer balances, you will need 

to look for any hidden liabilities under the Employment Retirement Income Security Act (ERISA). 

Consider, too, that the IRS can audit merged plans for all previous tax filings. 

 

Each choice carries risks. No matter what, you’ll need to gather information and perform due diligence. 

Again, and I can’t emphasize this point strongly enough, the time to understand, decide, and execute is 

during due diligence, before the M&A is complete.  

 

Conclusion 

 

When buying, selling, or merging companies, the way to avoid 401(k) problems is by identifying them 

before the M&A transaction is complete. If you wait, it’s too late. Have you conducted a liability audit of 

defined benefit programs yet? Are the 401(k) expenses of the target company reasonable? What’s in 

your best interest: merging, terminating, or maintaining both plans?  

 

Understand also that your fiduciary responsibility as trustee of the defined benefit plans requires you to 

act in the best interest of the plan participants. 

 

Empire State Asset Management (ESAM) provides liability audit services to uncover the embedded fees, 

conflicts of interest, and contract limitations inherent in retirement plans. With ESAM’s due diligence 

checklist service, you’ll identify problems before the M&A transaction is complete. Documentation from 

the due diligence process also means you’ll have audit-ready files for the IRS and Department of Labor. 

 

Let ESAM leverage its expertise on your behalf and help you minimize risk. Don’t repeat the mistakes of 

companies that failed to conduct a professional liability audit of defined benefit programs. Contact me 

today to assess your potential 401(k) risks.  

 


