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Protecting the Elder’s Eligibility for Medicaid Benefits 
by Funding a Trust for a Person with Special Needs 
By: Shirley B. Whitenack, Esq. 

Exceptions
There are, however, exceptions to the transfer penalty 
for outright transfers to a child with disabilities, to a 
trust established solely for the benefit of a child with 
disabilities and to a trust solely for the benefit of another 
individual with disabilities who is not the donor’s child 
and who is under 65 years old. 

There are two ways in which a transfer to a trust can be 
established for the sole benefit of the disabled child or 
other disabled individual. 

Option One
The trust must provide for actuarially sound distributions 
based on the life expectancy of the disabled 
beneficiary or 

Option Two
The trust must contain a provision requiring Medicaid 
to be reimbursed after the death of the beneficiary 
before any of the remaining trust funds are distributed 
to remainder beneficiaries. 

Financial Eligibility
In order to qualify for Medicaid coverage in a nursing 
home, the applicant must be determined to be eligible 
both financially and medically. Financial eligibility is 
determined through an income test and a resource 
test. In most cases, the applicant cannot have countable 
assets in excess of $2,000. 

The Lookback Period
Medicaid’s transfer of assets rule creates a period of 
ineligibility when an applicant gifts his or her assets 
within five years of applying for benefits (the “lookback 
period”). The penalty period is calculated by dividing the 
fair market value of the gift by the statewide or regional 
nursing home daily rate set by Medicaid. 

If, for example, the statewide nursing home daily rate  
is $332.50 (or $10,113 per month), and the applicant  
gifts $100,000 during the lookback period, the  
applicant would be ineligible to receive Medicaid 
benefits for a period of 9.8 months when they  
otherwise would qualify, meaning their countable  
assets are less than $2,000. There is no limit on the 
length of the penalty period.  



Actuarially sound distributions may disqualify the 
person with special needs from receiving means-
tested benefits like Supplemental Security Income and 
Medicaid. In such cases it may be preferable to create a 
trust with containing a Medicaid payback provision. 

For this reason, it is important to consult an attorney 
who has experience in creating these types of trusts. By 
using these techniques properly, the elder’s eligibility 
for Medicaid benefits can be accelerated and assets can 
be preserved for the individual with special needs.

For more information regarding benefits provided  
by Medicaid (Medi-CAL in California) visit  
www.cms.hhs.gov. Medicaid guidelines vary by state. 
Contact your local Medicaid office for details.
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The SpecialCare program provides access to information, specialists and financial products and services that can help improve 
the quality of life for people with disabilities and special needs. The program’s holistic approach involves a person with special 
needs’ network of advisors, including a Special Care Planner or other financial professional that specializes in working with 
special needs, in the development of a life care plan that can help the person with special needs maintain the lifestyle that he 
or she needs.
The information provided is not written or intended as specific tax or legal advice. MassMutual, its subsidiaries, employees and 
representatives are not authorized to give tax or legal advice. Individuals are encouraged to seek advice from their own tax or 
legal counsel. Individuals involved in the estate planning process should work with an estate planning team, including their own 
personal legal or tax counsel.
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